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Marquis Aurbach
Craig R. Anderson, Esq.
Nevada Bar No. 6882
Nicholas M. Adams, Esq.
Nevada Bar No. 15859
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
canderson@maclaw.com
nadams@maclaw.com
Attorneys for Defendants LVMPD, Ofc. Torrey, Ofc. Bourque, Ofc. Dingle, Ofc.
Sorenson, Ofc. Sandoval and Ofc. Doolittle
UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
JOSE DECASTRO, Case Number:
2:23-cv-00580-APG-EJY
Plaintiff,
VS. DEFENDANTS’ OPPOSITION TO
PLAINTIFF’'S MOTION TO COMPEL
LAS VEGAS METROPOLITAN POLICE DISCOVERY (ECF NO. 72)

DEPARTMENT; STATE OF NEVADA;
BRANDEN BOURQUE; JASON TORREY;
C. DINGLE; B. SORENSON; JESSE
SANDOVAL; OFFICER DOOLITTLE and
DOES 1 to 50, inclusive,

Defendants.

Defendants Las Vegas Metropolitan Police Department (“LVMPD”), Ofc. Torrey,
Ofc. Bourque, Ofc. Dingle, Ofc. Sorenson, Ofc. Sandoval and Ofc. Doolittle (“LVMPD
Defendants™), by and through their attorneys of record, Marquis Aurbach, hereby file their
Opposition to Plaintiff’s Motion to Compel Discovery (ECF No. 72). This Opposition is
made and based upon the attached Memorandum of Points & Authorities, the pleadings and
papers on file herein and any oral argument allowed by counsel at the time of hearing.

MEMORANDUM OF POINTS & AUTHORITIES

l. INTRODUCTION

Plaintiff’s Motion to Compel is misleading and a waste of judicial resources. In the
Motion, Plaintiff claims the Defendants failed to respond to his requests to produce. In truth,

Defendants timely mailed their responses to Plaintiff’s address. And, when Plaintiff
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contacted defense counsel claiming he had yet to receive the discovery, defense counsel,
while on the phone with Plaintiff, emailed him the responses with a Drop Box link. Thus,
the discovery responses have been both mailed and emailed to Plaintiff.

1. STATEMENT OF FACTS

A. SUBJECT INCIDENT

On March 15, 2023, at approximately 4:30 p.m., Ofc. Bourque conducted a traffic
stop of a silver Hyundai Elantra. DeCastro approached the traffic stop while recording with
his phone and began talking to the traffic detainee. Ofc. Bourque was sitting in his LVMPD
vehicle. As DeCastro approached the driver’s side window of the detainee, Ofc. Bourque
exited his vehicle and told DeCastro “Don’t engage with my driver. Back up.” DeCastro did
not follow Ofc. Bourgque’s command, and Ofc. Bourque reiterated, “Hey, back up. Back up.
You’re not involved.” DeCastro was only a few feet away from the driver’s side window of
the traffic detainee.

DeCastro backed up one or two feet, remaining in close proximity to the silver
Hyundai Elantra and the driver’s side window. Ofc. Bourque clarified to DeCastro “You can
film but you need to stay away from my driver. Back up.” DeCastro did not move. 1d. Ofc.
Bourque then told DeCastro, “Back up or I’m going to detain you.” DeCastro replied,
“You’re going to detain me how?” to which Ofc. Bourque replied “For obstructing. Get
away from my car stop.” DeCastro asserted that he would continue to stand right there,
claimed that he was ten feet away, that he is a constitutional law scholar, and told Ofc.
Bourque that his name would be on the lawsuit, implying that any resistance to DeCastro’s
interference with the traffic stop would be met with legal action.

Ofc. Bourque attempted in vain to appeal to DeCastro’s better nature by noting that
the traffic detainee deserved privacy, to which DeCastro responded “Mind your own fucking
business. Mind your own business. I’m a member of the press. Go get in your car and do
your job little doggy.” During the entirety of the initial interaction, DeCastro remained near

the vehicle of the detained driver and refused to move.
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In light of DeCastro’s obstructive conduct and refusal to comply with officer
commands, Ofc. Bourque told DeCastro “You are being detained right now,” and told the
detained driver of the silver Hyundai Elantra that she was free to go. As Ofc. Bourque
approached DeCastro, he began to walk backwards, exclaiming that he was a journalist.
DeCastro refused to comply and moved away from Ofc. Bourque. Ofc. Bourque called for
additional units and reiterated that DeCastro was detained. DeCastro demanded a supervisor.

Ofc. Bourque then ordered DeCastro to walk over to Ofc. Bourque’s patrol car, to
which DeCastro verbally agreed. Ofc. Bourque reiterated that DeCastro was being detained
for obstruction and ordered DeCastro to place his phone on the hood of the patrol vehicle.
DeCastro refused, asserting that he is a “constitutional law scholar” and that Ofc. Bourque
could not take his phone. As Ofc. Bourque approached DeCastro, DeCastro extended his
arm and attempted to push Ofc. Bourque away from him. Ofc. Bourque proceeded to grab
DeCastro and escort him to the space in front of his patrol vehicle. At that time, Ofc. Dingle
arrived on scene, and he and Ofc. Bourque placed DeCastro in handcuffs despite DeCastro’s
continued resistance. DeCastro made Ofc. Bourque aware of a prior shoulder injury, and
Ofc. Bourque placed DeCastro in two pairs of handcuffs to adhere to his medical needs.

DeCastro claims he was patted down and struck in the groin with a closed fist.
Officer Dingle’s BWC captured the alleged groin strike. The video establishes that that Ofc.
Bourque’s pat-down of DeCastro was routine, harmless, and that Ofc. Bourque did not strike
DeCastro’s genitals. DeCastro never flinched or complained of pain.

Shortly thereafter, Ofc. Sandoval and Ofc. Sorenson arrived on the scene. After
observing DeCastro’s recalcitrance, Ofc. Sandoval explained to DeCastro that the officers
had a way to do things, and that DeCastro’s continued refusal to obey officer commands
would result in his arrest for obstruction. DeCastro retorted “I have a way to do things too. |
sue cops all over the country. That’s what | do.” The Defendant officers ordered that
DeCastro continue to face the patrol vehicle. DeCastro proceeded to resist and fail to comply
with that order for the next several minutes, while arguing with and taunting the Defendant

officers.
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Due to DeCastro’s continued willful disobedience of the officers’ order for him to
face the patrol vehicle, Ofc. Sandoval proceeded to stand behind DeCastro and hold his left
arm to ensure DeCastro’s compliance with the officers’ order. DeCastro repeatedly asserts
in the SAC that Ofc. Sandoval was squeezing his arm and causing him pain. However, the
footage clearly demonstrates that Ofc. Sandoval was holding DeCastro’s arm in a reasonable
manner and not applying any significant force to DeCastro’s arm. DeCastro repeatedly
pulled away from Ofc. Sandoval, and as a result, was placed in the back of Ofc. Bourque’s
patrol vehicle.

Shortly thereafter, Defendant Erland Jason Torrey (“Sgt. Torrey”) arrived at the
scene. Sgt. Torrey had a conversation with DeCastro in which he represented that he had
reviewed the BWC and believed DeCastro was clearly obstructing on account of interfering
with the traffic stop and refusing to step back when commanded to do so, and that when Ofc.
Bourque told DeCastro he was being detained, DeCastro proceeded to resist. After Ofc.
Bourque explained what DeCastro did wrong, DeCastro requested that they work it out and
not arrest him in order to avoid his bringing a lawsuit and causing LVMPD to incur
substantial attorney fees in defending the lawsuit. During the conversation, Sgt. Torrey
made clear to DeCastro that there was no issue with him filming the traffic stop, but that
being up close to the car stop, ignoring officer commands, and resisting detention/arrest
were the reasons he was being arrested. As noted in Ofc. Bourque’s report and affirmed by
Sgt. Torrey and the BWC, the reasons why DeCastro was arrested was for engaging with a
detained driver, refusing to give an officer reasonable space to work, and refusing to obey
lawful commands after being advised he was being detained. (ld.; ECF No. 61 at 168). Ofc.
Bourque’s report further stated DeCastro had admitted to getting in trouble numerous times
in the past for the same reasons, and his habitual behavior of obstructing police officers and
claiming it was justified because of his right to film the police would continue in the area if

he was not cited. Id. at 169.
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B. RELEVANT PROCEDURAL HISTORY

On November 16, 2023, Plaintiff (improperly) served the Defendants with his First
Request for Production of Documents. (ECF No. 72 at pp.4-12). On December 18, 2023,
Defendants properly served their Responses to Plaintiff’s First Requests for Production of
Documents. (Exhibit A). Concurrent with the responses, Defendants also served Plaintiff
with their First Supplement Disclosure of Witnesses and Documents. (Exhibit B). Both
pleadings were mailed to the following address:

Jose DeCastro
4616 W. Sahra Ave. Ste., 1, Box 271
Las Vegas, Nevada 89102-3654

On December 15, 2023, Plaintiff identified this address in his “Notice of Change of
Address” with the Court. (See ECF No. 69). The Defendants provided Plaintiff a Drop Box
Link for documents and videos referenced in their discovery responses. (Ex. B at p.4 fn. 1).
The Drop Box Link remains valid through January 18, 2024. (1d.).

On December 21, 2023, Plaintiff called defense counsel requesting the status of the
written discovery responses. Defense counsel informed Plaintiff that the responses and
supplement had been timely mailed to his preferred address. Plaintiff claimed he was having
difficulty receiving his mail due to “a roommate issue.” In response, defense counsel, while
still on the phone with Plaintiff, created a new Drop Box link and immediately emailed it to
Plaintiff’s email address. (Exhibit C). Plaintiff now claims that this link was Defendants’
initial disclosures and that defense counsel “seems to be playing games.” (ECF No. 72 at
p.2-3). Defense counsel has verified that the December 21, 2023 link was, in fact, the
documents responsive to Plaintiff’s requests for production.

1.  LEGAL STANDARD

Plaintiff alleges that he is entitled to sanctions pursuant to Fed. R. Civ. P. 37. Rule 37
governs the failure of a party to make disclosures or the failure of a party to cooperate in
discovery. As set forth and in the attached exhibits, Defendants timely and properly

responded to Plaintiff’s request for production of documents. The documents were timely
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disclosed in proper form and the Drop Box link for Plaintiff to access the documents has
been provided on two separate occasions and it is still active. It appears that Plaintiff does
not know how to properly interpret the Defendants’ discovery responses and their First
Supplement to Disclosure Statement. An alternative explanation is Plaintiff is intentionally
misleading this court because he failed to timely file an opposition to Defendants’ Motion to
Dismiss. (See e.g., ECF No. 71). Regardless, Plaintiffs’ Motion to Compel must be denied.
IV. CONCLUSION
Based on the above, Defendants request that Plaintiff’s Motion to Compel be
dismissed.
Dated this 28" day of December, 2023.
MARQUIS AURBACH
By /s/ Craig R. Anderson
Craig R. Anderson, Esq.
Nevada Bar No. 6882
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendants
CERTIFICATE OF SERVICE
I hereby certify that | electronically filed the foregoing DEFENDANTS’

OPPOSITION TO PLAINTIFF’S MOTION TO COMPEL DISCOVERY (ECF NO.
72) with the Clerk of the Court for the United States District Court by using the court’s
CM/ECF system on the 28" day of December, 2023.

] | further certify that all participants in the case are registered CM/ECF users
and that service will be accomplished by the CM/ECF system.

4 | further certify that some of the participants in the case are not registered
CM/ECF users. | have mailed the foregoing document by First-Class Mail, postage prepaid,
or have dispatched it to a third-party commercial carrier for delivery within 3 calendar days
to the following non-CM/ECF participants:

Jose DeCastro
4616 W. Sahara Ave., Ste. 1, Box 271
Las Vegas, NV 89102-3654
Plaintiff Pro Se

/s/ Sherri Mong
an employee of Marquis Aurbach
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